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INTRODUCTION 

 Monsanto's brief discusses many issues that have nothing to do with the only 

question currently before the Court, whether this case presents a controversy 

appropriate for judicial resolution. It is irrelevant that Monsanto spends billions of 

dollars on transgenic seed research (Br. 5.), that there are twenty-three patents in 

suit (Br. 2.)1, that both organic and transgenic industries have grown despite the 

admitted prevalence of transgenic contamination (Br. 7.), that there is federal 

regulation of agricultural practices (Br. 8-9.), or that Plaintiffs have a policy 

disagreement with agricultural biotechnology (Br. 2). 

 All that matters is whether this case presents a legal controversy meriting 

declaratory jurisdiction, which asks (i) whether there is an injury being suffered by 

Plaintiffs that is real, immediate and concrete, (ii) whether the injury is “fairly 

traceable” to Monsanto's actions, and (iii) whether the injury is “likely” to be 

redressed by the sought-after declaratory judgment. Upon review of the 

uncontroverted facts, Plaintiffs satisfy each of these three elements. Monsanto's 

argument against this conclusion fails to follow the Lujan legal framework and 

instead requires adoption of rigid rules of the type firmly rejected in MedImmune. 

                                                 
1  The patents in suit here were drawn directly from those patents Monsanto 
marks on its transgenic seed bags and asserts in patent infringement litigation. 
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ARGUMENT 

 In their opening brief, Plaintiffs presented the legal framework for    

standing dictated by Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992), and 

expressly discussed each of its three elements and how they are satisfied in this 

case. In its brief, Monsanto failed to discuss the Lujan framework, instead 

conflating its various elements into a confusing litany of adjective-based 

requirements that do not comport with controlling precedent. Monsanto's resulting 

scattershot of factual and legal arguments do not overcome Plaintiffs' satisfaction 

of the three elements. 

I. MONSANTO'S PROPOSED LITANY OF REQUIREMENTS DOES 
NOT COMPORT WITH CONTROLLING PRECEDENT 

 
 MedImmune v. Genentech, Inc., the last Supreme Court case addressing 

declaratory judgment jurisdiction for patent disputes, embraces an all-the-

circumstances analysis and reaffirms bright line tests are wholly inappropriate. 549 

U.S. 118, 1336 (2007). Nevertheless, Monsanto asks this Court to turn language in 

MedImmune into a long checklist of absolute requirements in all cases. Br. 21-22 

(identifying no less than nine (9) things a declaratory judgment plaintiff “must” 

show to have standing). MedImmune, however, itself stated that it was merely 

rephrasing the applicable law in simpler – not more rigid – terms: “Basically, the 

question in each case is whether the facts alleged, under all the circumstances, 
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show that there is a substantial controversy, between parties having adverse legal 

interests, of sufficient immediacy and reality to warrant the issuance of a 

declaratory judgment.” 549 U.S. at 127 (quoting Md. Cas. Co. v. Pac. Coal & Oil 

Co., 312 U.S. 270, 273 (1941)). 

 MedImmune prudently refrained from limiting future cases to the common 

facts of past declaratory judgment controversies, but yet Monsanto now asks this 

Court to do exactly that by claiming that, in all cases, the declaratory judgment 

defendant must direct a threat at the declaratory judgment plaintiff. Br. 18 (“this 

Court has repeatedly rejected jurisdiction in situations where the patentee has not 

taken targeted action against one of the declaratory-judgment plaintiffs” (emphasis 

in original)). 

 Neither controlling precedent of the Supreme Court, this Court, nor the 

district court in this case has adopted such an absolute requirement in all cases for 

declaratory judgment standing to exist. A25 (“suits brought by the patentee against 

parties other than the declaratory judgment plaintiffs may suffice to establish a case 

or controversy”); Cardinal Chem. Co. v. Morton Int'l, Inc., 508 U.S. 83, 96 (1993) 

(“Merely the desire to avoid the threat of a ‘scarecrow’ patent, in Learned Hand’s 

phrase, may therefore be sufficient to establish jurisdiction under the Declaratory 

Judgment Act.”) (citing Bresnick v. United States Vitamin Corp., 139 F.2d 239, 242 

(2d Cir. 1943) (L. Hand, J)). Considering the provenance of the MedImmune 
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ruling, it is plain that Monsanto strains both its permissive language and its clear 

mandate of flexibility. 

 Rather than adopting a special unique-to-patent-law test for declaratory 

judgment standing, MedImmune applied the same law supporting pre-enforcement 

challenges to statutes to disputes between private parties regarding patent 

infringement. 549 U.S. at 134, n.12. “Article III does not favor litigants 

challenging threatened government enforcement action over litigants challenging 

threatened private enforcement action. Indeed, the latter is perhaps the easier 

category of cases . . ..” 549 U.S. at 134, n.12 (emphasis original). Neither 

MedImmune nor the government enforcement challenge cases it drew from based a 

finding of jurisdiction on directed threats made by the declaratory defendant to the 

declaratory plaintiff. See generally id. (refraining from drawing any bright line, 

much less one requiring direct communication); Steffel v. Thompson, 415 U.S. 452 

(1974) (recounting direct communication to plaintiff but also stating, “The 

prosecution of petitioner's handbilling companion is ample demonstration that 

petitioner's concern with arrest has not been 'chimerical.'”); Terrace v. Thompson, 

263 U.S. 197, 215 (1923) (noting, “[t]he threatened enforcement of the law deters 

[the plaintiffs from engaging in banned activity]” without specifying whether the 

threat took the form of communication directed to the plaintiff). 
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 Regarding the parallel between declaratory judgment challenges to statutes 

and declaratory judgment challenges to patents, and the District Court's error in 

holding cases of the former type are “wholly inapposite” to cases of the latter type 

(A21, n.9), Monsanto claims (Br. 33) that the District Court “explained” how the 

statute challenge cases are distinguishable and inapplicable, when in fact the 

District Court did not provide any “explanation” other than a bald conclusory 

statement that because they weren't patent cases they were “wholly inapposite.” 

 In an attempt to cover up the District Court's absolute failure on this point, 

Monsanto now attempts to distinguish the statute challenge cases by saying that, 

“[e]ach involved a more concrete threat of enforcement by the defendant and/or a 

more concrete statement by the plaintiff of intent to engage in prohibited conduct. ” 

Br. 33-34 (emphasis added). Plaintiffs are aware of no case where Monsanto's 

suggested “more” concreteness is required for standing. Rather, concreteness is, 

like pregnancy, a binary quality; it is either present or not. Neither Lujan, nor 

MedImmune, nor any other case requires or even inquires into the level of 

“concreteness” necessary for standing. It is thus transparent that what Monsanto 

attempts is to factually distinguish the binding precedent (something the District 

Court wholly failed to do), while not contradicting Plaintiffs' position that no law 

from any Supreme Court case requires directed action from a declaratory defendant 

to a declaratory plaintiff. 
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 The absence of any law requiring directed action is illustrated by the facts in 

multiple Supreme Court cases. In Holder v. Humanitarian Law Project, for 

example, jurisdiction was based on (i) the plaintiffs' claims that they would engage 

in the banned activity if the ban were lifted and (ii) the government's prosecution 

of other parties for violating the statute in question. 130 S. Ct. 2705, 2717. In 

Virginia v. American Booksellers, the plaintiffs were allowed to challenge a statute 

before it was even in effect, making any enforcement or any threat of enforcement 

against anyone impossible. 484 U.S. 383 (1988). Monsanto's assertion that these 

cases support their position that Article III standing requires a directed action from 

Monsanto to Plaintiffs is strained, to say the least. 

II. PLAINTIFFS HAVE ESTABLISHED THE CONSTITUTIONAL 
REQUIREMENTS FOR STANDING 

 
 As detailed in Plaintiffs' opening brief, and only summarized here for 

context, MedImmune explained that, where the party seeking declaratory relief is 

itself keeping the threat of suit at bay, like the Plaintiffs are here by choosing to 

forgo full use of their property and adopt expensive genetic testing, the question of 

justiciability can be described in terms of standing. 549 U.S. 118 at 128 note 8. The 

three elements of standing per Lujan are: (1) injury in fact (“an invasion of a 

legally protected interest which is (a) concrete and particularized and (b) actual or 

imminent, not conjectural or hypothetical,”); (2) causation (“a causal connection 

between the injury and the conduct complained of—the injury has to be 'fairly ... 
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trace[able] to the challenged action of the defendant'”); and (3) redressability (“it 

must be 'likely,' as opposed to merely 'speculative,' that the injury will be 'redressed 

by a favorable decision.'”) 504 U.S. at 560-561 (internal citations omitted). In a 

very convoluted way, Monsanto contests Plaintiffs' satisfaction of each of these 

three elements. To keep the analysis simple, Plaintiffs again here, as they did in 

their opening brief, present the legal framework on an element-by-element basis. 

A. Lujan Element 1, Injury-In-Fact: Appellants' Injuries Are 
Uncontested By Monsanto 

 Monsanto argues that Plaintiffs have no injury unless and until they are at 

risk of being accused of patent infringement, which in this case first requires 

unintended contamination of Plaintiffs' property by Monsanto's transgenic seed. 

Br. 45. That argument reveals a fundamental misunderstanding of the applicable 

law. Plaintiffs' real and concrete injury here is the present invasion of their right to 

use their property. Some of the Plaintiffs have been forced to forgo planting certain 

crops that are vulnerable to contamination while others have been forced to adopt 

expensive genetic testing of their products. These injuries could not be more 

“concrete” and “actual,” as required by Lujan. They are not in any way 

“hypothetical.” Plaintiffs are not worried about “some day” having to forgo full use 

of their land. That day has already come. Likewise, Plaintiffs are not worried about 

“some day” having to adopt expensive genetic testing. That day, too, is here. 



8 

 Plaintiffs are doing these things to avoid being contaminated by Monsanto's 

transgenic seed and then accused of patent infringement by Monsanto. Monsanto 

disputes the reasonableness of those decisions, and the District Court found them 

to be “not reasonable.” A21, n.8. But, the debate about the cause of the injury 

(Monsanto or self-inflicted) has nothing to with whether the injury is “real”, 

“concrete” and “imminent.” Whether the injury of abridged property enjoyment 

being suffered by Plaintiffs today is self-inflicted or “fairly traceable” to 

Monsanto's spreading transgenic seed relates to the second element of Lujan, 

causation, discussed next. 

 For now, staying with element 1 of Lujan's standing analysis, Plaintiffs 

satisfy this element because they have already suffered an invasion of their 

property rights. See Lujan, 504 U.S. at 560 (defining “injury in fact” as “an 

invasion of a legally protected interest which is (a) particularized and concrete and 

(b) 'actual or imminent, not “conjectural” or “hypothetical.”'”) It is uncontested 

that Plaintiffs are entitled to use and enjoy their property as they wish. See, e.g., 

Adler v. Fenton, 65 U.S. 407, 411 (1861). It is uncontroverted that Plaintiffs here 

are not fully exercising that right. These injuries are not “hypothetical,” nor does 

Monsanto even attempt to argue that they are. 



9 

 
B.  Lujan Element 2, Causation: Appellants' Injury Is “Fairly 

Traceable” to Monsanto 

1. Causation Exists Under Binding Precedent 

 As per the discussion of Supreme Court cases above and in Plaintiffs' opening 

brief, Article III standing does not require a direct threat be made in order for the 

declaratory judgment plaintiff's injury to be “fairly traceable” to the declaratory 

judgment defendant. For example, the mere existence of a potential legal prohibition 

banning the activity a plaintiff claims the right to undertake suffices. Virginia v. Am. 

Booksellers Ass’n, 484 U.S. 383 (1988). In this case, Monsanto's patents restricting 

Plaintiffs' right to use and enjoy their property are coupled with a widely 

documented and well known history of aggressive patent enforcement unparalleled 

in the agricultural industry and Monsanto's admission that contamination of organic 

farmers and seed supplies by transgenic seed is an absolutely certainty. See, e.g., Br. 

7 (“neighboring growers have implemented coexistence practices to limit cross-

pollination that would harm a crop's value” (emphasis added)). 

 Monsanto has never offered evidence that inadvertent cross-pollination will 

limit itself to the “trace amounts” it references in its “Commitment” (A508), and it 

has not made an enforceable promise not to sue Plaintiffs for possessing any 

amount of contaminated seed. Thus Plaintiffs' decision to limit the use of their 

property in order to reduce contamination risk is “fairly traceable” to Monsanto's 
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patents and history of patent assertion. Lujan, 504 U.S. at 560 (requiring merely “a 

causal connection between the injury and the conduct complained of—the injury 

has to be 'fairly ... trace[able] to the challenged action of the defendant'”). 

Monsanto's suggestion that there must be a tangible cause-and-effect relationship 

between a declaratory judgment plaintiff's injury and a declaratory judgment 

defendant's actions stretches Lujan too far, as it only requires that such causal 

relationship be “fairly traceable.” 

 Monsanto attempts to distinguish itself from the injury-causing government 

inaction of Supreme Court cases in which MedImmune found authority by chanting 

its hollow mantra that it has no reason, desire, or intent to enforce its patents 

against the Plaintiffs. See Br. 20, 23, 32, 34, 36. To seek credit for these empty 

statements is to demand something for nothing. If Monsanto intended to be bound 

by its statement that it wouldn't sue Plaintiffs, it would have offered (and still could 

offer today) a covenant not to sue them. Far from making it unlikely that Monsanto 

will enforce its patents against Plaintiffs, Monsanto's non-binding statements 

merely make it obvious that Monsanto wants to avoid providing jurisdiction to 

Plaintiffs in this case while at the same time not sacrificing its right to sue 

Plaintiffs later. While Monsanto's binding actions are proper material to consider in 

evaluating jurisdiction, its self-serving unenforceable statements are not. Lastly, 
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Monsanto has not said once that it could not sue Plaintiffs upon contamination. 

Surely it could. 

2. Monsanto Has The Same Incentive To Accuse Plaintiffs 
That It Did To Accuse Others In The Past 

 
 Monsanto also indicated in its brief that one factor showing lack of causation 

was Plaintiffs' failure to identify an incentive for Monsanto to sue Plaintiffs. Br. 27. 

Plaintiffs accept Monsanto's invitation to clarify that point. Monsanto has a plain 

economic motive for suing Plaintiffs: to eliminate competitor seed companies and 

non-customer farmers. It may or may not be true that Monsanto would collect 

significant damages after suing Plaintiffs for patent infringement when they were 

contaminated.2 Br. 27, n.8. Regardless, the cost of a single farmer like Bryce 

Stephens or Chuck Noble, or a small seed company like Fedco Seeds, defending 

themselves from a lawsuit against a corporate giant like Monsanto would 

unquestionably put them out of business, whether the lawsuit ultimately had merit 

or not. The mere burden of the suit alone would accomplish Monsanto's goal. 

 The pragmatic real-world impossibility of a single farmer or seed company, 

up against Monsanto's army of lawyers (they have no less than six attorneys on this 

case, while Plaintiffs have only two), trying to prove their innocence that any 

alleged “infringement” of Monsanto's patents was caused by undesired 
                                                 
2 Monsanto offers no basis for its conclusion that any amount of inadvertent 
gene flow would be “small.” Br. 27, n.8. The case of Percy Schmeiser, discussed 
infra indicates that it can be substantial. 
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contamination is a primary reason Plaintiffs were forced to join together to defend 

themselves from the threat of Monsanto's patent enforcement now, while they still 

have even the slightest of chance at success. Plaintiffs currently stand in the shoes 

once worn by David and Dawn Runyon, Troy Roush, Percy Schmeiser, and others, 

trying to make a living without using Monsanto products. They are now “similarly 

situated” to those parties before they were accused of patent infringement by 

Monsanto after being contaminated. To say Plaintiffs are not “similarly situated” to 

those parties is to accept Monsanto's biased positions on disputed facts. 

 Despite Monsanto's mischaracterizations and the District Court's failings on 

these factual issues (as described in Plaintiffs' opening brief and not repeated here), 

Plaintiffs today are indeed similarly situated to the targets of Monsanto's past 

accusations. For example, Monsanto notes that the Canadian federal court found 

Percy Schmeiser to be saving and planting seed he “knew or should have known 

was Roundup tolerant.” Br. 28. Yet, Monsanto conveniently omits the fact that the 

Canadian trial court found that Percy Schmeiser had grown canola since the 1950s 

without purchasing Roundup Ready Canola and had never signed a Technology 

Use Agreement (i.e. patent license agreement) with Monsanto when, in the 1990s, 

the year after a diagonally-adjacent neighbor grew Roundup Ready Canola, he 

tested a section of his field with glyphosate and discovered that 60% of the sprayed 

crops survived. Monsanto Canada Inc. v. Schmeiser, 2002 FCA 309. Without 
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inviting transgenic crops onto his field, Schmeiser found himself unwittingly 

growing them in a quantity even Monsanto might admit exceeded “trace amounts.” 

 And Plaintiffs are quite confident that's exactly the same treatment they will 

receive when they are contaminated by Monsanto's seed, as Monsanto will surely 

never admit Plaintiffs' were innocently contaminated, which would likely make 

Monsanto or its customer that was the source of the contamination liable to 

Plaintiffs for the economic injury caused by the contamination. Indeed, Monsanto 

has failed to identify a single instance of it ever making an unjustified accusation 

of patent infringement. Monsanto's story is that they have been 100% correct with 

every single “patent infringer” they've accused in the past. They've never been 

wrong, and they never will be wrong. That would be quite a remarkable act of 

corporate competence, and is in fact contradicted by Plaintiffs' factual allegations. 

 Regarding another past target, Monsanto's authority for contradicting the 

allegation that Troy Roush was an “unintentional infringer” is simply an 

Associated Press article that the district court cited. Br. 29; A15. Hypocritically, 

after relying on this media publication to dispute that Roush was an unintentional 

infringer, Monsanto summarily dismisses Plaintiffs' allegations about Monsanto's 

threats against David and Dawn Runyon as “unsupported” because they came from 

a separate media report. Br. 29, n.10; A154-155. If one media report is reliable for 

Monsanto (and the District Court) to dismiss out of hand the Roush case, why isn't 
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another media report just as reliable to support the Runyons case? Is CBS News 

less trustworthy than the AP? 

 If anything, the pithy AP newspaper article about Roush is much less reliable 

than the extensive CBS News television segment about the Runyons. For one, Mr. 

Roush denied the allegations against him in the AP story3 (“The company claims 

the Roushes signed a technology agreement, but the Roushes say a seed dealer 

forged their names on the document”), while Monsanto was included in the CBS 

News report about the Runyons but did not in any way deny the claim that they 

had falsely accused them of patent infringement. A155. When viewed fairly, the AP 

article merely supports a finding of a dispute about whether Roush was accused of 

patent infringement after being unintentionally contaminated, while the CBS News 

segment undeniably supports a finding that the Runyons were. 

C.  Lujan Element 3, Redressability: Monsanto's Identification of 
Additional Injuries From Contamination That Would Not Be 
Redressed Does Not Eliminate Plaintiffs' Injuries That Would 

 
 Monsanto argues a declaratory judgment would not redress Plaintiffs' 

injuries because Plaintiffs seek to avoid contact with Monsanto's seed for reasons 

other than being subject to patent infringement claims. Br. 48-49. It is obviously 

true that a declaratory judgment here would do nothing to eliminate the risk of 

                                                 
3 See “Monsanto still suing farmers for seed saving,” 
http://www.purefood.org/ Monsanto/SeedSavingSuits.cfm (last visited September 
24, 2012). 
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transgenic seed contamination, but by pointing this out Monsanto is conflating two 

completely separate injuries. Plaintiffs' injury at issue here is Plaintiffs' inability to 

use their property as they wish without risking a lawsuit and treble damages for 

patent infringement. Plaintiffs' will indeed be economically harmed when they are 

contaminated, but this suit has nothing do with that second injury. 

 A declaratory judgment, however, need not cure all of a Plaintiff's real-world 

problems in order for there to be redressability, so long as it would “likely” redress 

the injury on which the complaint is based. Lujan, 504 U.S. at 561; see also Dey 

Pharma, LP v. Sunovion Pharma., 677 F.3d 1158, 1164 (Fed. Cir. 2012) (finding 

that simply eliminating one barrier of multiple barriers was sufficient for 

declaratory jurisdiction).4 Because the declaratory judgment Plaintiffs seek would 

eliminate the legal injury Plaintiffs now face, the element of redressability is met. 

                                                 
4 Specifically, the Dey court stated that “eliminating one barrier is sufficient 
for declaratory jurisdiction, so long as litigation is also pending that could elimi-
nate the other barriers.” Dey Pharma, 677 F.3d at 1164. That case was specific to 
the Orange Book litigation context, in which separate pending litigation is required 
for a generic manufacturer to continue making progress toward its single goal of 
marketing a drug. In the instant case, it is a declaratory judgment that would enable 
Plaintiffs to use their land as they wish without legal risk, then take action against 
the parties responsible for contamination once they were contaminated, to make 
progress toward a second goal-- eliminating the risk of contamination of their 
property. If there were a requirement that forced Plaintiffs to make themselves 
more vulnerable to contamination before securing a DJ against Monsanto, they 
would invite infringement accusations, which are the very evils Plaintiffs seek to 
avoid. 
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 Further, Monsanto undercuts its own argument that it is the second injury 

motivating Plaintiffs' action here when it admits in its brief that the National 

Organic Program rules established by the USDA specifically considered and permit 

transgenic contamination. Br. 9 (“The USDA has specifically considered the issue 

of 'genetic drift,' and under the USDA’s regulations, the inadvertent presence of 

biotech traits in crops does not prevent organic certification, as long as organic 

farms follow appropriate growing processes.”). Indeed, as Monsanto concedes in 

its own brief, “The USDA has reported that no grower has ever lost organic 

certification as a result of inadvertent presence of transgenic material. ” Id. 

 Thus, Monsanto's suggestion that Plaintiffs are forgoing use of their land and 

undertaking expensive genetic testing to avoid losing organic certification is just 

simply not true. It's never happened to any organic farmer ever. Not once. Further, 

not all of the Plaintiffs here are certified organic, meaning the non-organic 

Plaintiffs have no certification at all to lose. Chuck Noble, for example, is not 

certified organic and, thus, he is not worried one iota about losing organic 

certification. A721. 

 As documented in the declarations they submitted to the District Court, the 

real worry Plaintiffs have about contamination is being accused of patent 

infringement by Monsanto. For example, certified organic Plaintiff Bryce Stephens 

clearly stated in his declaration, “My fear of contamination by transgenic corn and 



17 

soybeans and the resulting risk of being accused of patent infringement prevent me 

from growing corn and soybeans on my farm. There is no other reason why I do 

not grow those crops and I would very much like to do so.” A707. This is why the 

issuance of a declaratory judgment that Monsanto cannot sue Mr. Stephens, Mr. 

Noble and the other Plaintiffs for patent infringement would redress their injuries, 

because Plaintiffs would then no longer be forced to either abandon using their 

land as they would like (as Mr. Stephens is doing) or adopt expensive genetic 

testing (as Mr. Noble is doing) in order to avoid the risk of being accused of patent 

infringement by Monsanto. 

CONCLUSION 

 The judgment of the district court should be reversed. 
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